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EXPANDED USE OF COURT-ORDERED MEDIATION

As part of the implementation of civil best practices, judges are referring greater numbers of civil cases
particularly those involving fee shifting or a fund in court to early mediation.  If counsel indicate on the Civil Case
Information Statement (CIS) that the case involves fee shifting, the case will most likely be referred to early mediation
whether or not counsel agree or want the case referred to mediation.  Other types of civil cases are also being referred to
mediation as R. 1:40-4 permits the court to refer any civil case to mediation at any time for three mandatory hours.  The
three mandatory hours are at no cost to the parties and include reasonable preparation time by the mediator, an
organizational telephonic conference and an initial mediation session of at least an hour and a half duration.  After the
three hours, any party may opt out of mediation.  Thereafter, the parties choosing to continue to mediate are required to
equally share the fees of the mediator.  However, the fees and expenses of the mediator shall be waived upon the court’s
determination on motion of a party that the party satisfies the requirements of R. 1:13-2(a) (i.e., is indigent).  In any case in
which a party is represented by a legal aid society, a legal services project or private counsel representing indigents in
cooperation with any of these entities, the fees are waived without the necessity of a court order.  

R. 1:40-6(c) authorizes the court to stay formal discovery in these cases.  Some judges stay formal discovery,
others do not.  However, even when formal discovery is stayed, the mediator will facilitate the informal exchange of
needed discovery materials.

Despite the fact that these cases are being referred to mediation pursuant to an order of the court which
specifically directs all parties and counsel to participate in mediation in good faith and with a sense of urgency, some
judges are finding that mediation is not proceeding as timely as expected because of a failure or refusal by one or more
attorneys or parties to cooperate with the mediator.  The mediation referral order contains key deadlines that are strictly
enforced by the court.  For instance, the mediator within 35 days of referral of the matter to him or her must hold an
organizational telephonic conference.  This conference has a variety of purposes.  During the conference, the attorneys
and parties are acquainted with how the mediation process works and the mediators are acquainted with the case,
including who needs to participate in order for mediation to be meaningful.  If formal discovery was stayed by the judge,
the mediator during the conference will also set deadlines for the informal exchange of materials needed by each side to
feel comfortable proceeding to mediation.  Finally, during the conference, the mediation sessions will be scheduled.

Another key deadline contained in the Mediation Referral Order is the time for completion of mediation.  Most
orders require the completion of the mediation process within 90 days from the referral of the case to the mediator.

In order to ensure that parties do in fact proceed in mediation with a sense of urgency, the Conference of Civil
Presiding Judges has instituted a new statewide reporting procedure.  Thus, mediators are now required at specified
intervals to report to the court concerning the procedural progress of the case.  Specifically, mediators are now required to
submit a written report to the court within 35 days of the referral confirming that the organizational telephone conference
was held.  These reports are closely monitored by the court.  The report must be sent to the court even if the telephone
conference was not yet held and if not, the court will become involved.  If the report indicates any problem that is
impeding the case from proceeding such as the failure of an attorney or party to promptly cooperate with the mediator in
meeting court deadlines, the court will intervene.



Furthermore, prior to the expiration of the time of completion of mediation, if mediation has not been already
reported as completed, the mediator must again report to the court.

Failure to meet these deadlines will result in a courtesy telephone call from court staff.  If the problem is not
remedied within a day or so, the judge will become involved.

MEDIATOR COMPENSATION

The Conference of Civil Presiding Judges has suggested to all mediators that they collect fees as they become due
and not wait until the mediation process is completed.  R. 1:40-4(b) provides that the failure to pay a mediator may result in
an order by the court to pay and the imposition of appropriate sanctions.  The Conference has also determined that
payment of the mediator is the obligation of the client.

MEDIATOR MENTORING AND FACILITATING COMMITTEE

A committee has been established to provide assistance to civil mediators with questions or problems concerning a
particular case and to judges having questions concerning the referral of a particular case.  The committee members are
as follows:

Robert Nies, Esq.
Wolff & Samson, P.A.
5 Becker Farm Road
Roseland, NJ 07068
(973) 533-6525

Holly Bakke, Esq. 
Executive Director
NJ Guaranty Association
59-63 Mine Brook Road
Bernardsville, NJ 07924
(908) 953-9533 ext. 539

Bonnie Blume Goldsamt, Esq.
1 Universal Plaza
Hackensack, NJ 07601
(201) 487-1622

Richard Jeydel, Esq.
General Counsel
Kanematsu USA, Inc.
400 Cottontail Lane
Somerset, NJ 08873
(732) 271-7306

Robert MacPherson, Esq.
Postner & Rubin
42 West Main Street
Holmdel, NJ 07733
(732) 946-9001

Robert Margulies, Esq.
Margulies, Wind, Herrington & Knopf
15 Exchange Place
Jersey City, NJ 07302
(201) 333-0400

Richard H. Steen, Esq.
P.O. Box 2178
Princeton, NJ 08543-2178
(609) 895-0071

Suzanne M. McSorley
Smith, Statton, Wise, Heher & Brennan
600 College Road East
Princeton, NJ 08540-0000
(609) 924-6000
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